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  GRANT NUMBER (FAIN): 36000314
  MODIFICATION NUMBER: 0   DATE OF AWARD
  PROGRAM CODE: 3W   09/24/2014U.S. ENVIRONMENTAL

PROTECTION AGENCY   TYPE OF ACTION
  New

  MAILING DATE
  10/01/2014

Grant Agreement   PAYMENT METHOD:
  Advance

  ACH#
  20040

RECIPIENT TYPE: 
State  

  Send Payment Request to:
  EPA, Las Vegas Finance Center

RECIPIENT:   PAYEE:
NYS Dept of Environmental Conservation
625 Broadway
Albany, NY 12233-5010
EIN:  14-6013200

  NYS Dept of Environmental Conservation
  625 Broadway
  Albany, NY 12233-5010

PROJECT MANAGER   EPA PROJECT OFFICER   EPA GRANT SPECIALIST
Nancy Lussier
625 Broadway
Albany, NY  12233-5010
E-Mail:  nwlussie@gw.dec.state.ny.us
Phone: 518-402-9228

  Jane Leu
  290 Broadway, CWD/DWMIB
  New York, NY  10007-1866
  E-Mail:  Leu.Jane@epamail.epa.gov
  Phone: 212-637-3815   

  Yvette MarCardona
  Grants and Audit Mgt Branch, OPM/GAMB
  E-Mail:  MarCardona.Yvette@epa.gov
  Phone: 212-637-3409

PROJECT TITLE AND DESCRIPTION
DISASTER RELIEF APPROPRIATIONS ACT NYSDEC CLEAN WATER STATE REVOLVING FUND GRANT
This agreement provides funding to supplement New York's Clean Water State Revolving Fund to finance infrastructure projects related to increasing resiliency 
against the adverse effects of future extreme weather events such as the ones experienced from Hurricane Sandy. All funded projects will be within disaster 
declared counties for the costs associated with the planning, design and construction of projects that reduce flood damage risk and vulnerability or to enhance 
resiliency to rapid hydrologic change or a natural disaster at wastewater treatment facilities.
 
BUDGET PERIOD   PROJECT PERIOD   TOTAL BUDGET PERIOD COST   TOTAL PROJECT PERIOD COST
10/01/2014  -  09/30/2021   10/01/2014  -  09/30/2021   $339,777,774.00   $339,777,774.00

NOTICE OF AWARD

Based on your Application dated 07/29/2014 including all modifications and amendments, the United States acting by and through the US Environmental 
Protection Agency (EPA) hereby awards $283,148,145. EPA agrees to cost-share 83.33% of all approved budget period costs incurred, up to and not exceeding 
total federal funding of $283,148,145.  Recipient's signature is not required on this agreement.  The recipient demonstrates its commitment to carry out this 
award by either: 1) drawing down funds within 21 days after the EPA award or amendment mailing date; or 2) not filing a notice of disagreement with the award 
terms and conditions within 21 days after the EPA award or amendment mailing date.  If the recipient disagrees with the terms and conditions specified in this 
award, the authorized representative of the recipient must furnish a notice of disagreement to the EPA Award Official within 21 days after the EPA award or 
amendment mailing date. In case of disagreement, and until the disagreement is resolved, the recipient should not draw down on the funds provided by this 
award/amendment, and any costs incurred by the recipient are at its own risk. This agreement is subject to applicable EPA regulatory and statutory provisions, 
all terms and conditions of this agreement and any attachments.

ISSUING OFFICE (GRANTS MANAGEMENT OFFICE) AWARD APPROVAL OFFICE
ORGANIZATION / ADDRESS   ORGANIZATION / ADDRESS
Grants and Audit Management Branch
290 Broadway, 27th Floor
New York, NY 10007-1866

 U.S. EPA, Region 2
 Clean Water Division
 290 Broadway
 New York, NY  10007-1866

THE UNITED STATES OF AMERICA BY THE U.S. ENVIRONMENTAL PROTECTION AGENCY

Digital signature applied by EPA Award Official  Richard J. Manna - Acting Assistant Regional Administrator for Policy and 

Management 
  DATE
  09/24/2014
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FUNDS FORMER AWARD THIS ACTION AMENDED TOTAL

  EPA Amount This Action $ $ 283,148,145 $ 283,148,145

  EPA In-Kind Amount $ $  $  0

  Unexpended Prior Year Balance $ $ $ 0

  Other Federal Funds $ $ $ 0

  Recipient Contribution $ $ $ 0

  State Contribution $ $ 56,629,629 $ 56,629,629

  Local Contribution $ $ $ 0

  Other Contribution $ $ $ 0

  Allowable Project Cost $ 0 $ 339,777,774 $ 339,777,774

Assistance Program (CFDA)   Statutory Authority   Regulatory Authority
66.482 - Disaster Relief Appropriations Act (DRAA) 
Hurricane Sandy Capitalization Grants for Clean 
Water State Revolving Funds

  Disaster Relief Appropriations Act
2013
PL 113-2 (113th Congress
1st Session)
(Sandy Recovery Improvement Supplemental 
Appropriations for FY 2013)
see H.R. 152 – 28

  40 CFR PTS 31 & 35 SUBPRT K

Fiscal
Site Name Req No FY Approp. 

Code
Budget 

Organization
PRC Object 

Class
Site/Project Cost 

Organization
Obligation / 

Deobligation

- 1402HE0399 13 E2S2 022 202B80 4111 13CA - 283,148,145

283,148,145
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Budget Summary Page

Table A - Object Class Category
(Non-construction)

Total Approved Allowable
Budget Period Cost

1. Personnel $0
2. Fringe Benefits $0
3. Travel $0
4. Equipment $0
5. Supplies $0
6. Contractual $0
7. Construction $0
8. Other $339,777,774
9. Total Direct Charges $339,777,774
10. Indirect Costs:  %  Base  $0
11. Total (Share:  Recipient  16.67 %  Federal  83.33 %.) $339,777,774
12. Total Approved Assistance Amount $283,148,145
13. Program Income $0
14. Total EPA Amount Awarded This Action $283,148,145
15. Total EPA Amount Awarded To Date $283,148,145
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Administrative Conditions

GENERAL TERMS AND CONDITIONS 

The recipient agrees to comply with the applicable EPA general terms and conditions available 
at: http://www.epa.gov/ogd/tc_jan_2014.pdf. These terms and conditions are in addition to 
the assurances and certifications made as part of the award and the terms, conditions or 
restrictions cited below.

The EPA repository for the general terms and conditions by year can be found at: 
http://www.epa.gov/ogd/tc.htm

GRANT-SPECIFIC ADMINISTRATIVE CONDITIONS

A.   UTILIZATION OF SMALL, MINORITY AND WOMEN'S BUSINESS ENTERPRISES

GENERAL COMPLIANCE, 40 CFR, Part 33
The recipient agrees to comply with the requirements of EPA's Program for Utilization of 
Small, Minority and Women's Business Enterprises (MBE/WBE) in procurement under 
assistance agreements, contained in 40 CFR, Part 33.

FAIR SHARE OBJECTIVES, 40 CFR, Part 33, Subpart D
A recipient must negotiate with the appropriate EPA award official, or his/her designee, fair 
share objectives for MBE and WBE participation in procurement under the financial 
assistance agreements.

In accordance with 40 CFR, Section 33.411 some recipients may be exempt from the fair 
share objectives requirements described in 40 CFR, Part 33, Subpart D. Recipients should 
work with their DBE coordinator, if they think their organization may qualify for an 
exemption.

Current Fair Share Objective/Goal
The dollar amount of this assistance agreement or the total dollar amount of all of the 
recipient’s financial assistance agreements in the current federal fiscal year from EPA is 
$250,000, or more. The New York State Department of Environmental Conservation has 
negotiated the following, applicable MBE/WBE fair share objectives/goals with EPA as 
follows:

Construction - Minority and Women Business Enterprise (MBE/WBE) Participation 
Goals:

Combined MBE/WBE statewide          20%

Non-Construction  –  Minority and Women Business Enterprise (MBE/WBE) Participation 
Goals:
(For all other professional and contractual services; supplies and equipment)

            
Combined MBE/WBE statewide          20%
     

Negotiating Fair Share Objectives/Goals
In accordance with 40 CFR, Part 33, Subpart D, established goals/objectives remain in 
effect for three fiscal years unless there are significant changes to the data supporting the 
fair share objectives. The recipient is required to follow requirements as outlined in 40 CFR 
Part 33, Subpart D when renegotiating the fair share objectives/goals.



Objective/Goals of Loan Recipients
As a recipient of an EPA financial assistance agreement to capitalize revolving loan funds, 
the recipient agrees to either apply its own fair share objectives negotiated with EPA to 
identified loans using a substantially similar relevant geographic market, or negotiate 
separate fair share objectives with its identified loan recipients. These separate 
objectives/goals must be based on demonstrable evidence of the availability of MBEs and 
WBEs in accordance with 40 CFR, Part 33, Subpart D.  
            
The recipient agrees that if procurements will occur over more than one year, the recipient 
may choose to apply the fair share objective in place either for the year in which the 
identified loan is awarded or for the year in which the procurement action occurs. The 
recipient must specify this choice in the financial assistance agreement, or incorporate it by 
reference therein.

SIX GOOD FAITH EFFORTS, 40 CFR, Part 33, Subpart C
Pursuant to 40 CFR, Section 33.301, the recipient agrees to make the following good faith 
efforts whenever procuring construction, equipment, services and supplies under an EPA 
financial assistance agreement, and to ensure that sub-recipients, loan recipients, and prime 
contractors also comply. Records documenting compliance with the six good faith efforts 
shall be retained:  

(a) Ensure Disadvantaged Business Enterprises (DBE) are made aware of contracting 
opportunities to the fullest extent practicable through outreach and recruitment activities.  
For Indian Tribal, State and Local and Government recipients, this will include placing 
DBEs on solicitation lists and soliciting them whenever they are potential sources.

(b) Make information on forthcoming opportunities available to DBEs and arrange time 
frames for contracts and establish delivery schedules, where the requirements permit, in 
a way that encourages and facilitates participation by DBEs in the competitive process. 
This includes, whenever possible, posting solicitations for bids or proposals for a 
minimum of 30 calendar days before the bid or proposal closing date.

(c) Consider in the contracting process whether firms competing for large contracts could 
subcontract with DBEs.  For Indian Tribal, State and local Government recipients, this 
will include dividing total requirements when economically feasible into smaller tasks or 
quantities to permit maximum participation by DBEs in the competitive process.

(d) Encourage contracting with a consortium of DBEs when a contract is too large for 
one of these firms to handle individually.

(e) Use the services and assistance of the SBA and the Minority Business Development 
Agency of the Department of Commerce.

(f) If the prime contractor awards subcontracts, require the prime contractor to take the 
steps in paragraphs (a) through (e) of this section.

MBE/WBE REPORTING, 40 CFR, Part 33, Sections 33.502 and 33.503

MBE/WBE reporting is limited to annual reports and only required for assistance 
agreements where one or more the following conditions are met:

(a) there are any funds budgeted in the contractual, equipment or construction lines of 
the award;
(b) $3,000 or more is included for supplies; or 
(c) there are funds budgeted for subawards or loans in which the expected budget(s) 
meet the conditions as described in items (a) and (b).



This award meets one or more of the conditions as described above, therefore, the recipient 
agrees to complete and submit a “MBE/WBE Utilization Under Federal Grants, Cooperative 
Agreements and Interagency Agreements” report (EPA Form 5700-52A) on an annual basis.

When completing the annual report, recipients are instructed to check the box titled “annual” 
in section 1B of the form. For the final report, recipients are instructed to check the box 
indicated for the “last report” of the project in section 1B of the form. Annual reports are due 
by October 30

th

 of each year. Final reports are due within 90 days after the end of the project 
period, whichever comes first.

The reporting requirement is based on planned procurements. Recipients with funds 
budgeted for non-supply procurement and/or $3,000 or more in supplies are required to 
report annually whether the planned procurements take place during the reporting period or 
not. If no procurements take place during the reporting period, the recipient should check 
the box in section 5B when completing the form. 

MBE/WBE reports should be sent to the Region 2 Grants Mailbox (
Region2_GrantApplicationBox@epa.gov) with a courtesy copy to the Grants Specialist and 
the Region 2 DBE Coordinator, Michele Junker (Junker.Michele@epa.gov).  The current 
EPA Form 5700-52A can be found at the EPA Office of Small Business Program’s Home 
Page at http://www.epa.gov/osbp/dbe_reporting.htm  

This provision represents an approved deviation from the MBE/WBE reporting requirements 
as described in 40 CFR, Part 33, Section 33.502; however, the other requirements outlined 
in 40 CFR Part 33 remain in effect, including the Fair Share Objectives negotiation as 
described in 40 CFR Part 33 Subpart D.

CONTRACT ADMINISTRATION PROVISIONS, 40 CFR, Section 33.302
The recipient agrees to comply with the contract administration provisions of 40 CFR, 
Section 33.302.  The recipient also agrees to ensure that recipients of identified loans also 
comply with provisions of 40 CFR, Section 33.302. 

BIDDERS LIST, 40 CFR, Section 33.501(b) and (c)
Recipients of a Continuing Environmental Program Grant or other annual reporting grant, 
agree to create and maintain a bidders list.  Recipients of an EPA financial assistance 
agreement to capitalize a revolving loan fund also agree to require entities receiving 
identified loans to create and maintain a bidders list if the recipient of the loan is subject to , 
or chooses to follow, competitive bidding requirements. Please see 40 CFR, Section 33.501 
(b) and (c) for specific requirements and exemptions.

B.  ADVANCE METHOD OF PAYMENT

In accordance with EPA regulations, the recipient is authorized to receive advance payments 
under this agreement, provided that the recipient takes action to minimize the time elapsing 
between the transfer of funds from EPA and the disbursement of those funds.  The recipient 
shall request Federal payments by completing the EPA Payment Requests Form (EPA Form 
190-F-04-001) and either emailing or faxing it to the Las Vegas Finance Center at 
LVFC-grants@epa.gov or 702-798-2423.  This form can be found at 
www.epa.gov/ogd/forms/forms.htm.   All email attachments must be sent in pdf format.

C. INTERIM FEDERAL FINANCIAL REPORT AND CLOSE-OUT INSTRUCTIONS

1. Interim Federal Financial Reports (FFRs)



Pursuant to 40 CFR 31.41(b) and 31.50(b), EPA recipients shall submit an interim annual 
Federal Financial Report (SF-425) to EPA no later than 90 calendar days following the 
anniversary of the start date of the agreement. The FFR must be faxed to the Las Vegas 
Finance Office at 702-798-2423, emailed to LVFC-grants@epa.gov, or sent to the address 
below. A courtesy copy of the interim FFR can be submitted to the Grants and Audit 
Management Branch using one of the following options: email to 
Region2_GrantApplicationBox@epa.gov, fax to 212-637-3518 or sent to us in the mail at U.S. 
EPA - Region 2, 290 Broadway, 27th Floor, New York, NY 10007.  All email attachments must 
be sent in pdf format.  Documents emailed to us in any other format cannot and will not be 
accepted.

EPA may take enforcement actions in accordance with 40 CFR 31.43 if the recipient does not 
comply with this term and condition.

2. Closeout

The Administrative Closeout Phase for this grant will be initiated with the submission of a "final" 
FFR.  At that time, the recipient must submit the following forms/reports to the EPA Region 2 
Grants and Audit Management Branch, if applicable:

-  Federally Owned Property Report
-  An Inventory of all Property Acquired with federal funds
-  Contractor’s or Grantee’s Invention Disclosure Report (EPA Form 3340-3).

Programmatic Conditions

GRANT-SPECIFIC PROGRAMMATIC CONDITIONS

A. AUTOMATED STANDARD APPLICATION FOR PAYMENTS (ASAP)

The New York State Department of Environmental Conservation (NYSDEC), acting on 
behalf of the State of New York, agrees to accept payment from the United States 
Environmental Protection Agency (EPA) with funds to be made available from the P.L. 
113-2, the “Disaster Relief Appropriation Act, 2013” (DRAA), in accordance with the below 
payment schedule established under Section 601(b) of the Act and will deposit all such 
payments into the State Revolving Fund (SRF) in accordance with Title VI.  Payments, cash 
draws and disbursements are defined and in accordance with the Initial Guidance for the 
State Revolving Fund pursuant to 40 CFR Part 35 Subpart K and the Operating Agreement.

As per EPA's publication, EPA 430/09-88-009, dated July 1988, entitled, "Letter of Credit, 
How is it Used in EPA's State Revolving Fund Program", a payment in the SRF Program is 
an action by EPA to increase the amount of funds available for cash draw in the Letter of 
Credit (i.e. the ceiling).  Through a payment, the EPA makes funds available to the State up 
to the amount of the capitalization grant.  A payment is not a transfer of cash to the State but 
only an authorization making funds available for transfer to the State when a cash draw 
request is submitted.  A payment schedule, indicating the timing and size of the payment or 
payments to be made will be entered into between EPA and the State.  It will be based on 
the State's projection of binding commitments, the rules for cash draws and the use of the 
funds.

In consideration of the above, payment from the ASAP shall be made in accordance with the 



following schedule.  Future cash draws may not exceed the amount shown below:

$ 11,325,926 (Administration*)    September, 2014

$271,822,219 (Projects*)   September, 2014    

*Administration Costs:  Under Section 603(d)(7), money in the SRF may be used for the 
reasonable costs of administering the Fund, provided that the amount does not exceed 4% 
of all grant awards to such fund under this title.  Under this agreement, the total 
Administration costs requested from the allotment of $283,148,145 under the P. L. 113-2, 
the “Disaster Relief Appropriation Act, 2013,” is $11,325,926 which is the full 4%.  The 
remaining 96%, $271,822,219, is currently applied to the Project costs. 

B. CASH DRAW REQUIREMENTS/ PROPORTIONALITY

Due to requirements for expedited spending of DRAA funds and increased oversight, EPA 
requires that all cash draws for projects funded with DRAA funds be drawn from the grant 
award made available by the DRAA in proportion to the DRAA funding in the overall 
assistance agreement.  In other words, projects funded by the DRAA should not expend 
funds from other open SRF grants, and projects funded in part by the DRAA should expend 
funds from other open grants only to the extent and proportion to which other grants are 
identified as a source of partial funding towards the project.

The NYSDEC agrees to the following conditions in accepting this Grant Agreement under 
the ASAP method of financing:

(a) Cash draws made pursuant to 40 CFR 35.3160(b)(2) must be disbursed to 
refinancing recipients within three days of OSC cash draw.

(b) All other cash draws will be made only to meet immediate disbursement needs.  
The three day disbursement requirement is in accordance with the ASAP 
Payment System.

(c) NYSDEC shall provide timely reporting of cash disbursements and balances as 
required by the ASAP Manual.

C. GENERAL ADMINISTRATIVE REQUIREMENTS

The NYSDEC agrees pursuant to 40 CFR Part 35, Subpart K, to administer the State 
Revolving Fund program in accordance with the terms, agreements, assurances and 
representations made within the Operation Agreement, the Intended Use Plan and the 
original application for Federal assistance dated July 29, 2014.  The scopes of work for this 
Grant shall be the DRAA projects listed in the FFY 2014 Intended Use Plan, issued 
December 2013, and Final Amendment No. 2, issued August, 2014.

D. PROGRAM INCOME/ADMINISTRATIVE FEES

In accordance with 40 CFR §31.25(g)(2), the recipient is authorized to add program income 
generated under this agreement to the funds committed to the grant agreement by EPA and 
the grantee.  Fees classified as program income are authorized to be used for eligible 
CWSRF project assistance, administration of the CWSRF program and for State Match.  In 
addition to the purposes authorized for program income fees, fees classified as 
non-program income may be used for various general water quality program purposes.  All 
fees shall be audited annually and reported on in both the Intended Use Plan and the 



Annual Report.

E.  CLEAN WATER NATIONAL INFORMATION MANAGEMENT SYSTEM (CWNIMS)

The NYSDEC agrees to enter data, as required by EPA to the Clean Water National 
Information Management System (CWNIMS).  EPA agrees to provide technical assistance 
to the State in its use of the CWNIMS as a management information system.

F.  GEOSPATIAL DATA STANDARDS

All geospatial data created must be consistent with Federal Geographic Data Committee 
(FGDC) endorsed standards.  Information on these standards may be found at 
https://www.fgdc.gov/.

CONTINUING REQUIREMENTS FROM THE FFY 2014 GRANT CONDITION 
REQUIREMENTS UNDER The CONSOLIDATED APPROPRIATIONS Act, 2014 (P.L. 
113-76)

G.  CONTINUING REQUIREMENTS

All requirements promulgated through statute, guidance, or regulations issued by EPA for 
the implementation of the CWSRF and DWSRF programs will remain in effect (e.g., 
Davis-Bacon requirements) unless such requirements are inconsistent with the statutory 
requirements of the DRAA, conditions of the capitalization grant agreement, or the 
requirements contained in this document.  

H.  STATE MATCH

The recipient agrees to deposit into its State Revolving Fund (SRF) a match equal to at least 
20 percent ($56,629,629) of the amount awarded in the capitalization grant.

 I.  CWSRF BENEFITS REPORTING REQUIREMENT

The recipient of funds for the State Revolving Funds (SRF) from the P.L. 113-2, the 
“Disaster Relief Appropriation Act,” agrees to comply with all requests for data related to the 
use of the funds under Subchapter VI of the Clean Water Act (CWA), the “Required 
Reporting Fields” identified in Attachment 5 of the May 1, 2013 EPA HQ Guidance memo 
titled “Award of Capitalization Grants with Funds Appropriated by P.L. 113-2, the Disaster 
Relief Appropriation Act, 2013” and to report all uses of the funds no less than quarterly, as 
the Environmental Protection Agency specifies for the CWSRF Benefits Reporting database.  
This reporting shall include but not be limited to data with respect to compliance with the 
additional subsidization requirement as specified in P.L. 113-2, and as outlined in the FY 
2012 Procedures document and other data as necessary to carry out the authorities cited in 
this Grant Condition.

 J.  ANNUAL REPORT AND ENVIRONMENTAL RESULTS REQUIREMENTS   

In accordance with 40 CFR 31.40, 40 CFR 35.3165, and 40 CFR 35.3570, the recipient 
agrees to provide in its Annual Report information regarding key project characteristics, 
milestones, and environmental/public health protection results in the following areas: 
1) achievement of the outputs and outcomes established in the Intended Use Plan (IUP); 
2) the reasons for delays if established outputs or outcomes were not met; 
3) any additional pertinent information on environmental results; 
4) compliance with the additional subsidization requirement as identified in P.L. 113-2 and 
described in the FY 2012 Procedures document.



K. AMERICAN IRON AND STEEL

(a) Definitions.  As used in this award term and condition—

(1) “iron and steel products” means the following products made primarily of iron or steel: 
lined or unlined pipes and fittings, manhole covers and other municipal castings, 
hydrants, tanks, flanges, pipe clamps and restraints, valves, structural steel, reinforced 
precast concrete, and construction materials.
(2) Steel  means an alloy that includes at least 50 percent iron, between .02 and 2 
percent carbon, and may include other elements.

(b) Domestic preference.

(1) This award term and condition implements P.L. 113-76, Consolidated Appropriations 
Act, 2014, Section 436, by requiring that all iron and steel products used for a project for 
the construction, alteration, maintenance or repair of a public water system or treatment 
work are produced in the United States except as provided in paragraph (b)(2) and (b)(3) 
of this section and condition.
(2) This requirement does not apply with respect to a project if a State agency approves 
the engineering plans and specifications for the project, in that agency’s capacity to 
approve such plans and specifications prior to a project requesting bids, prior to January 
17, 2014.
(3) This requirement shall not apply in any case or category of cases in which the 
Administrator of the Environmental Protection Agency finds that:—

(i)  applying the requirement would be inconsistent with the public interest;
(ii) iron and steel products are not produced in the United States in sufficient and 
reasonably available quantities and of a satisfactory quality; or
(iii)  inclusion of iron and steel products produced in the United States will increase 
the cost of the overall project by more than 25 percent.

(c) Request for a Waiver under (b) (3)

(1) Any recipient request to use foreign iron or steel products in accordance with 
paragraph (b)(3) of this section shall include adequate information for Federal 
Government evaluation of the request, including—

(A) A description of the foreign and domestic iron, steel, and/or manufactured goods;
(B) Unit of measure;
(C) Quantity;
(D) Cost;
(E) Time of delivery or availability;
(F) Location of the project;
(G) Name and address of the proposed supplier; and
(H) A detailed justification of the reason for use of foreign iron or steel products cited 
in accordance with paragraph (b)(3) of this section.

(2)  If the Administrator receives a request for a waiver under this section, the waiver 
request shall be made available to the public for at least 15 days prior to making a 
finding based on the request.
(3) Unless the Administrator issues a waiver of this term, use of foreign iron and steel 
products is noncompliant with P.L.  113-76, Consolidated Appropriations Act, 2014, 
Section 436.

 (d)  This term and condition shall be applied in a manner consistent with United States 
obligations under international agreements



L. WAGE RATE REQUIREMENTS

The recipient agrees to include in all agreements to provide assistance for the construction 
of treatment works carried out in whole or in part with such assistance made available by a 
State water pollution control revolving fund as authorized by title VI of the Federal Water 
Pollution Control Act (33 U.S.C. 1381 et seq.), or with such assistance made available under 
section 205(m) of that Act (33 U.S.C. 1285(m)), or both, a term and condition requiring 
compliance with the requirements of section 513 of that Act (33 U.S.C. 1372) in all 
procurement contracts and sub-grants, and require that loan recipients, procurement 
contractors and sub-grantees include such a term and condition in subcontracts and other 
lower tiered transactions.  All contracts and subcontracts for the construction of treatment 
works carried out in whole or in part with assistance made available as stated herein shall  
insert in full in any contract in excess of $2,000 the contract clauses as attached hereto 
entitled “Wage Rate Requirements Under The Clean Water Act, Section 513 and the Safe 
Drinking Water Act, Section 1450(e).”  This term and condition applies to all agreements to 
provide assistance under the authorities referenced herein, whether in the form of a loan, 
bond purchase, grant, or any other vehicle to provide financing for a project, where such 
agreements are executed on or after October 30, 2009.

Wage Rate Requirements Under The Clean Water Act, Section 513
and the Safe Drinking Water Act, Section 1450(d)

Preamble

With respect to the Clean Water and Safe Drinking Water State Revolving Funds, EPA 
provides capitalization grants to each State which in turn provides subgrants or loans to 
eligible entities within the State.  Typically, the subrecipients are municipal or other local 
governmental entities that manage the funds.  For these types of recipients, the provisions 
set forth under Roman Numeral I, below, shall apply.  Although EPA and the State remain 
responsible for ensuring subrecipients’ compliance with the wage rate requirements set forth 
herein, those subrecipients shall have the primary responsibility to maintain payroll records 
as described in Section 3(ii)(A), below and for compliance as described in Section I-5. 

Occasionally, the subrecipient may be a private for profit or not for profit entity.  For these 
types of recipients, the provisions set forth in Roman Numeral II, below, shall apply.  
Although EPA and the State remain responsible for ensuring subrecipients’ compliance with 
the wage rate requirements set forth herein, those subrecipients shall have the primary 
responsibility to maintain payroll records as described in Section II-3(ii)(A), below and for 
compliance as described in Section II-5. 

I. Requirements Under The Consolidated Appropriations Act, 2014 (P.L. 113-76) For 
Subrecipients That Are Governmental Entities:

The following terms and conditions specify how recipients will assist EPA in meeting its  
Davis-Bacon (DB) responsibilities when DB applies to EPA awards of financial assistance 
under the FY 2014 Consolidated Appropriations Act with respect to State recipients and 
subrecipients that are governmental entities.  If a subrecipient has questions regarding when 
DB applies, obtaining the correct DB wage determinations, DB provisions, or compliance 
monitoring, it may contact the State recipient.  If a State recipient needs guidance, the 
recipient may contact Anthony Tao of the USEPA Region 2 Contracts Management 
Branch, at 212-637-3372 or at the following email address: tao.anthony@epa.gov for 
guidance.  The recipient or subrecipient may also obtain additional guidance from DOL’s 
web site at http://www.dol.gov/whd/



1.  Applicability of the Davis- Bacon (DB) prevailing wage requirements. 

Under the FY 2014 Consolidated Appropriation Act, DB prevailing wage requirements 
apply to the construction, alteration, and repair of treatment works carried out in whole or 
in part with assistance made available by a State water pollution control revolving fund 
and to any construction project carried out in whole or in part by assistance made 
available by a drinking water treatment revolving loan fund.  If a subrecipient encounters 
a unique situation at a site that presents uncertainties regarding DB applicability , the 
subrecipient must discuss the situation with the recipient State before authorizing work on 
that site.  

2. Obtaining Wage Determinations. 
 

(a)  Subrecipients shall obtain the wage determination for the locality in which a covered 
activity subject to DB will take place prior to issuing requests for bids, proposals, quotes or 
other methods for soliciting contracts (solicitation) for activities subject to DB.  These wage 
determinations shall be incorporated into solicitations and any subsequent contracts .  Prime 
contracts must contain a provision requiring that subcontractors follow the wage 
determination incorporated into the prime contract.  

(i) While the solicitation remains open, the subrecipient shall monitor www.wdol.gov 
weekly to ensure that the wage determination contained in the solicitation remains 
current.  The subrecipients shall amend the solicitation if DOL issues a modification 
more than 10 days prior to the closing date (i.e. bid opening) for the solicitation.  If 
DOL modifies or supersedes the applicable wage determination less than 10 days 
prior to the closing date, the subrecipients may request a finding from the State 
recipient that there is not a reasonable time to notify interested contractors of the 
modification of the wage determination.  The State recipient will provide a report of 
its findings to the subrecipient. 

(ii) If the subrecipient does not award the contract within 90 days of the closure of the 
solicitation, any modifications or supersedes DOL makes to the wage determination 
contained in the solicitation shall be effective unless the State recipient, at the 
request of the subrecipient, obtains an extension of the 90 day period from DOL 
pursuant to 29 CFR 1.6(c)(3)(iv).  The subrecipient shall monitor www.wdol.gov on a 
weekly basis if it does not award the contract within 90 days of closure of the 
solicitation to ensure that wage determinations contained in the solicitation remain 
current.  

(b) If the subrecipient carries out activity subject to DB by issuing a task order, work 
assignment or similar instrument to an existing contractor (ordering instrument) rather than 
by publishing a solicitation, the subrecipient shall insert the appropriate DOL wage 
determination from www.wdol.gov into the ordering instrument.  

(c) Subrecipients shall review all subcontracts subject to DB entered into by prime 
contractors to verify that the prime contractor has required its subcontractors to include the 
applicable wage determinations. 

(d)  As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable 
to a subrecipient’s contract after the award of a contract or the issuance of an ordering 
instrument if DOL determines that the subrecipient has failed to incorporate a wage 
determination or has used a wage determination that clearly does not apply to the contract 
or ordering instrument.   If this occurs, the subrecipient shall either terminate the contract or 
ordering instrument and issue a revised solicitation or ordering instrument or incorporate 
DOL’s wage determination retroactive to the beginning of the contract or ordering instrument 
by change order.  The subrecipient’s contractor must be compensated for any increases in 



wages resulting from the use of DOL’s revised wage determination.    

3.  Contract and Subcontract provisions.

(a)  The Recipient shall insure that the subrecipient(s) shall insert in full in any contract in 
excess of $2,000 which is entered into for the actual construction, alteration and/or repair, 
including painting and decorating, of a treatment work under the CWSRF or a construction 
project under the DWSRF financed in whole or in part from Federal funds or in accordance 
with guarantees of a Federal agency or financed from funds obtained by pledge of any 
contract of a Federal agency to make a loan, grant or annual contribution (except where a 
different meaning is expressly indicated), and which is subject to the labor standards 
provisions of any of the acts listed in § 5.1 or the FY 2014 Consolidated Appropriations Act, 
the following clauses:

(1) Minimum wages. 

(i) All laborers and mechanics employed or working upon the site of the work will be paid 
unconditionally and not less often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are permitted by regulations 
issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount 
of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment 
computed at rates not less than those contained in the wage determination of the Secretary 
of Labor which is attached hereto and made a part hereof, regardless of any contractual 
relationship which may be alleged to exist between the contractor and such laborers and 
mechanics. 

Contributions made or costs reasonably anticipated for bona fide fringe benefits under 
section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered 
wages paid to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) 
of this section; also, regular contributions made or costs incurred for more than a weekly 
period (but not less often than quarterly) under plans, funds, or programs which cover the 
particular weekly period, are deemed to be constructively made or incurred during such 
weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and 
fringe benefits on the wage determination for the classification of work actually performed, 
without regard to skill, except as provided in § 5.5(a)(4). Laborers or mechanics performing 
work in more than one classification may be compensated at the rate specified for each 
classification for the time actually worked therein: Provided that the employer's payroll 
records accurately set forth the time spent in each classification in which work is performed. 
The wage determination (including any additional classification and wage rates conformed 
under paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall be 
posted at all times by the contractor and its subcontractors at the site of the work in a 
prominent and accessible place where it can be easily seen by the workers. 

Subrecipients may obtain wage determinations from the U.S. Department of Labor’s web 
site,  www.dol.gov.  

(ii)(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or 
mechanics, including helpers, which is not listed in the wage determination and which is to 
be employed under the contract shall be classified in conformance with the wage 
determination. The State award official shall approve a request for an additional 
classification and wage rate and fringe benefits therefore only when the following criteria 
have been met: 

(1) The work to be performed by the classification requested is not performed by a 
classification in the wage determination; and 

(2) The classification is utilized in the area by the construction industry; and 



(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination. 

(B) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the subrecipient(s) agree on the classification and 
wage rate (including the amount designated for fringe benefits where appropriate), 
documentation of the action taken and the request, including the local wage determination 
shall be sent by the subrecipient (s) to the State award official.  The State award official will 
transmit the request, to the Administrator of the Wage and Hour Division, Employment 
Standards Administration, U.S. Department of Labor, Washington, DC 20210 and to the 
EPA DB Regional Coordinator concurrently. The Administrator, or an authorized 
representative, will approve, modify, or disapprove every additional classification request 
within 30 days of receipt and so advise the State award official or will notify the State award 
official within the 30-day period that additional time is necessary. 

(C) In the event the contractor, the laborers or mechanics to be employed in the 
classification or their representatives, and the subrecipient(s) do not agree on the proposed 
classification and wage rate (including the amount designated for fringe benefits, where 
appropriate), the award official shall refer the request and the local wage determination, 
including the views of all interested parties and the recommendation of the State award 
official, to the Administrator for determination. The request shall be sent to the EPA DB 
Regional Coordinator concurrently. The Administrator, or an authorized representative, will 
issue a determination within 30 days of receipt of the request and so advise the contracting 
officer or will notify the contracting officer within the 30-day period that additional time is 
necessary. 

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing work in 
the classification under this contract from the first day on which work is performed in the 
classification. 

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor 
shall either pay the benefit as stated in the wage determination or shall pay another bona 
fide fringe benefit or an hourly cash equivalent thereof. 

(iv) If the contractor does not make payments to a trustee or other third person, the 
contractor may consider as part of the wages of any laborer or mechanic the amount of any 
costs reasonably anticipated in providing bona fide fringe benefits under a plan or program, 
Provided, That the Secretary of Labor has found, upon the written request of the contractor, 
that the applicable standards of the Davis-Bacon Act have been met. The Secretary of 
Labor may require the contractor to set aside in a separate account assets for the meeting 
of obligations under the plan or program. 

(2) Withholding. The subrecipient(s), shall upon written request of the EPA Award Official or 
an authorized representative of the Department of Labor,  withhold or cause to be withheld 
from the contractor under this contract or any other Federal contract with the same prime 
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same prime contractor, so much of the accrued 
payments or advances as may be considered necessary to pay laborers and mechanics, 
including apprentices, trainees, and helpers, employed by the contractor or any 
subcontractor the full amount of wages required by the contract. In the event of failure to pay 
any laborer or mechanic, including any apprentice, trainee, or helper, employed or working 
on the site of the work, all or part of the wages required by the contract, the (Agency) may, 
after written notice to the contractor, sponsor, applicant, or owner, take such action as may 
be necessary to cause the suspension of any further payment, advance, or guarantee of 



funds until such violations have ceased. 

(3) Payrolls and basic records. 

(i) Payrolls and basic records relating thereto shall be maintained by the contractor during 
the course of the work and preserved for a period of three years thereafter for all laborers 
and mechanics working at the site of the work.  Such records shall contain the name, 
address, and social security number of each such worker, his or her correct classification, 
hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide 
fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the 
Davis-Bacon Act), daily and weekly number of hours worked, deductions made and actual 
wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the 
wages of any laborer or mechanic include the amount of any costs reasonably anticipated in 
providing benefits under a plan or program described in section 1(b)(2)(B) of the 
Davis-Bacon Act, the contractor shall maintain records which show that the commitment to 
provide such benefits is enforceable, that the plan or program is financially responsible, and 
that the plan or program has been communicated in writing to the laborers or mechanics 
affected, and records which show the costs anticipated or the actual cost incurred in 
providing such benefits. Contractors employing apprentices or trainees under approved 
programs shall maintain written evidence of the registration of apprenticeship programs and 
certification of trainee programs, the registration of the apprentices and trainees, and the 
ratios and wage rates prescribed in the applicable programs. 

(ii)(A)   The contractor shall submit weekly, for each week in which any contract work is 
performed, a copy of all payrolls to the subrecipient, that is, the entity that receives the 
sub-grant or loan from the State capitalization grant recipient.  Such documentation shall be 
available on request of the State recipient or EPA. As to each payroll copy received, the 
subrecipient shall provide written confirmation in a form satisfactory to the State indicating 
whether or not the project is in compliance with the requirements of 29 CFR 5.5(a)(1) based 
on the most recent payroll copies for the specified week. The payrolls shall set out 
accurately and completely all of the information required to be maintained under 29 CFR 
5.5(a)(3)(i), except that full social security numbers and home addresses shall not be 
included on the weekly payrolls.  Instead the payrolls shall only need to include an 
individually identifying number for each employee (e.g., the last four digits of the employee's 
social security number). The required weekly payroll information may be submitted in any 
form desired. Optional Form WH-347 is available for this purpose from the Wage and Hour 
Division Web site at http://www.dol.gov/whd/forms/wh347instr.htm or its successor site. The 
prime contractor is responsible for the submission of copies of payrolls by all subcontractors . 
Contractors and subcontractors shall maintain the full social security number and current  
address of each covered worker, and shall provide them upon request to the subrecipient(s) 
for transmission to the State or EPA if requested by EPA , the State, the contractor, or the 
Wage and Hour Division of the Department of Labor for purposes of an investigation or audit 
of compliance with prevailing wage requirements. It is not a violation of this section for a 
prime contractor to require a subcontractor to provide addresses and social security 
numbers to the prime contractor for its own records, without weekly submission to the 
subrecipient(s). 

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by 
the contractor or subcontractor or his or her agent who pays or supervises the payment of 
the persons employed under the contract and shall certify the following: 

(1) That the payroll for the payroll period contains the information required to be provided 
under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being 
maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is 
correct and complete; 

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed 



on the contract during the payroll period has been paid the full weekly wages earned, 
without rebate, either directly or indirectly, and that no deductions have been made either 
directly or indirectly from the full wages earned, other than permissible deductions as set 
forth in Regulations, 29 CFR part 3; 

(3) That each laborer or mechanic has been paid not less than the applicable wage rates 
and fringe benefits or cash equivalents for the classification of work performed, as specified 
in the applicable wage determination incorporated into the contract. 

(C) The weekly submission of a properly executed certification set forth on the reverse side 
of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of 
Compliance” required by paragraph (a)(3)(ii)(B) of this section. 

(D) The falsification of any of the above certifications may subject the contractor or 
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 
of title 31 of the United States Code. 

(iii) The contractor or subcontractor shall make the records required under paragraph 
(a)(3)(i) of this section available for inspection, copying, or transcription by authorized 
representatives of the State, EPA or the Department of Labor, and shall permit such 
representatives to interview employees during working hours on the job. If the contractor or 
subcontractor fails to submit the required records or to make them available, the Federal 
agency or State may, after written notice to the contractor, sponsor, applicant, or owner, 
take such action as may be necessary to cause the suspension of any further payment, 
advance, or guarantee of funds. Furthermore, failure to submit the required records upon 
request or to make such records available may be grounds for debarment action pursuant to 
29 CFR 5.12. 
(4) Apprentices and trainees

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for 
the work they performed when they are employed pursuant to and individually registered in 
a bona fide apprenticeship program registered with the U.S. Department of Labor, 
Employment and Training Administration, Office of Apprenticeship Training, Employer and 
Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a 
person is employed in his or her first 90 days of probationary employment as an apprentice 
in such an apprenticeship program, who is not individually registered in the program, but 
who has been certified by the Office of Apprenticeship Training, Employer and Labor 
Services or a State Apprenticeship Agency (where appropriate) to be eligible for 
probationary employment as an apprentice. The allowable ratio of apprentices to 
journeymen on the job site in any craft classification shall not be greater than the ratio 
permitted to the contractor as to the entire work force under the registered program. Any 
worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. In addition, any apprentice 
performing work on the job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the wage determination for the work 
actually performed. Where a contractor is performing construction on a project in a locality 
other than that in which its program is registered, the ratios and wage rates (expressed in 
percentages of the journeyman's hourly rate) specified in the contractor's or subcontractor's 
registered program shall be observed. Every apprentice must be paid at not less than the 
rate specified in the registered program for the apprentice's level of progress, expressed as 
a percentage of the journeymen hourly rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with the provisions of the 
apprenticeship program. If the apprenticeship program does not specify fringe benefits, 
apprentices must be paid the full amount of fringe benefits listed on the wage determination 
for the applicable classification. If the Administrator determines that a different practice 
prevails for the applicable apprentice classification, fringes shall be paid in accordance with 



that determination. In the event the Office of Apprenticeship Training, Employer and Labor 
Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval of 
an apprenticeship program, the contractor will no longer be permitted to utilize apprentices 
at less than the applicable predetermined rate for the work performed until an acceptable 
program is approved. 

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at 
less than the predetermined rate for the work performed unless they are employed pursuant 
to and individually registered in a program which has received prior approval, evidenced by 
formal certification by the U.S. Department of Labor, Employment and Training 
Administration. The ratio of trainees to journeymen on the job site shall not be greater than 
permitted under the plan approved by the Employment and Training Administration. Every 
trainee must be paid at not less than the rate specified in the approved program for the 
trainee's level of progress, expressed as a percentage of the journeyman hourly rate 
specified in the applicable wage determination. Trainees shall be paid fringe benefits in 
accordance with the provisions of the trainee program. If the trainee program does not 
mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the 
wage determination unless the Administrator of the Wage and Hour Division determines that 
there is an apprenticeship program associated with the corresponding journeyman wage 
rate on the wage determination which provides for less than full fringe benefits for 
apprentices. Any employee listed on the payroll at a trainee rate who is not registered and 
participating in a training plan approved by the Employment and Training Administration 
shall be paid not less than the applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any trainee performing work on the job 
site in excess of the ratio permitted under the registered program shall be paid not less than 
the applicable wage rate on the wage determination for the work actually performed. In the 
event the Employment and Training Administration withdraws approval of a training 
program, the contractor will no longer be permitted to utilize trainees at less than the 
applicable predetermined rate for the work performed until an acceptable program is 
approved. 

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen 
under this part shall be in conformity with the equal employment opportunity requirements of 
Executive Order 11246, as amended and 29 CFR part 30. 

(5) Compliance with Copeland Act requirements. The contractor shall comply with the 
requirements of 29 CFR part 3, which are incorporated by reference in this contract. 

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the 
clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA 
determines  may by appropriate, and also a clause requiring the subcontractors to include 
these clauses in any lower tier subcontracts. The prime contractor shall be responsible for 
the compliance by any subcontractor or lower tier subcontractor with all the contract clauses 
in 29 CFR 5.5. 

(7) Contract termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may be 
grounds for termination of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and 
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this contract. 

(9) Disputes concerning labor standards. Disputes arising out of the labor standards 
provisions of this contract shall not be subject to the general disputes clause of this contract . 
Such disputes shall be resolved in accordance with the procedures of the Department of  
Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause 



include disputes between the contractor (or any of its subcontractors) and  Subrecipient(s), 
State, EPA, the U.S. Department of Labor, or the employees or their representatives. 

(10) Certification of eligibility. 

(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor any 
person or firm who has an interest in the contractor's firm is a person or firm ineligible to be 
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1). 

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award 
of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1). 

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 
U.S.C. 1001.

4.  Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The subrecipient shall insert the 
following clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any 
contract in an amount in excess of $100,000 and subject to the overtime provisions of the 
Contract Work Hours and Safety Standards Act. These clauses shall be inserted in addition 
to the clauses required by Item 3, above or 29 CFR 4.6. As used in this paragraph, the 
terms laborers and mechanics include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the 
contract work which may require or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any workweek in which he or she is 
employed on such work to work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less than one and one-half times 
the basic rate of pay for all hours worked in excess of forty hours in such workweek. 

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of 
the clause set forth in paragraph (a)(1) of this section the contractor and any subcontractor 
responsible therefore shall be liable for the unpaid wages. In addition, such contractor and 
subcontractor shall be liable to the United States (in the case of work done under contract 
for the District of Columbia or a territory, to such District or to such territory), for liquidated 
damages. Such liquidated damages shall be computed with respect to each individual 
laborer or mechanic, including watchmen and guards, employed in violation of the clause 
set forth in paragraph (a)(1) of this section, in the sum of $10 for each calendar day on 
which such individual was required or permitted to work in excess of the standard workweek 
of forty hours without payment of the overtime wages required by the clause set forth in 
paragraph (a)(1) of this section. 

(3) Withholding for unpaid wages and liquidated damages. The subrecipient, upon written 
request of the EPA Award Official or an authorized representative of the Department of 
Labor, shall withhold or cause to be withheld, from any moneys payable on account of work 
performed by the contractor or subcontractor under any such contract or any other Federal 
contract with the same prime contractor, or any other federally-assisted contract subject to 
the Contract Work Hours and Safety Standards Act, which is held by the same prime 
contractor, such sums as may be determined to be necessary to satisfy any liabilities of 
such contractor or subcontractor for unpaid wages and liquidated damages as provided in 
the clause set forth in paragraph (b)(2) of this section. 

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the 
clauses set forth in paragraph (a)(1) through (4) of this section and also a clause requiring 



the subcontractors to include these clauses in any lower tier subcontracts. The prime 
contractor shall be responsible for compliance by any subcontractor or lower tier 
subcontractor with the clauses set forth in paragraphs (a)(1) through (4) of this section. 

(b) In addition to the clauses contained in Item 3, above, in any contract subject only to the 
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in 
29 CFR 5.1, the Subrecipient shall insert a clause requiring that the contractor or 
subcontractor shall maintain payrolls and basic payroll records during the course of the work 
and shall preserve them for a period of three years from the completion of the contract for all  
laborers and mechanics, including guards and watchmen, working on the contract. Such 
records shall contain the name and address of each such employee, social security number, 
correct classifications, hourly rates of wages paid, daily and weekly number of hours 
worked, deductions made, and actual wages paid. Further, the Subrecipient shall insert in 
any such contract a clause providing hat the records to be maintained under this paragraph 
shall be made available by the contractor or subcontractor for inspection, copying, or 
transcription by authorized representatives of the (write the name of agency) and the 
Department of Labor, and the contractor or subcontractor will permit such representatives to 
interview employees during working hours on the job.

5.  Compliance Verification  

(a)  The subrecipient shall periodically interview a sufficient number of employees entitled to 
DB prevailing wages (covered employees) to verify that contractors or subcontractors are 
paying the appropriate wage rates.  As provided in 29 CFR 5.6(a)(6), all interviews must be 
conducted in confidence. The subrecipient must use Standard Form 1445 (SF 1445) or 
equivalent documentation to memorialize the interviews.  Copies of the SF 1445 are 
available from EPA on request.  

(b) The subrecipient shall establish and follow an interview schedule based on its 
assessment of the risks of noncompliance with DB posed by contractors or subcontractors 
and the duration of the contract or subcontract. Subrecipients must conduct more frequent 
interviews if the initial interviews or other information indicated that there is a risk that the 
contractor or subcontractor is not complying with DB.  Subrecipients shall immediately 
conduct interviews in response to an alleged violation of the prevailing wage requirements. 
All interviews shall be conducted in confidence."

(c)  The subrecipient shall periodically conduct spot checks of a representative sample of  
weekly payroll data to verify that contractors or subcontractors are paying the appropriate 
wage rates. The subrecipient shall establish and follow a spot check schedule based on its  
assessment of the risks of noncompliance with DB posed by contractors or subcontractors 
and the duration of the contract or subcontract.  At a minimum, if practicable, the 
subrecipient should spot check payroll data within two weeks of each contractor or  
subcontractor’s submission of its initial payroll data and two weeks prior to the completion 
date the contract or subcontract . Subrecipients must conduct more frequent spot checks if 
the initial spot check or other information indicates that there is a risk that the contractor or  
subcontractor is not complying with DB. In addition, during the examinations the 
subrecipient shall verify evidence of fringe benefit plans and payments there under by 
contractors and subcontractors who claim credit for fringe benefit contributions. 

(d)   The subrecipient shall periodically review contractors and subcontractors use of  
apprentices and trainees to verify registration and certification with respect to apprenticeship  
and training programs approved by either the U.S Department of Labor or a state, as 
appropriate, and that contractors and subcontractors are not using disproportionate 
numbers of, laborers, trainees and apprentices.  These reviews shall be conducted in 
accordance with the schedules for spot checks and interviews described in Item 5(b) and (c) 
above.



(e)   Subrecipients must immediately report potential violations of the DB prevailing wage 
requirements to the EPA DB contact listed above and to the appropriate DOL Wage and 
Hour District Office listed at http://www.dol.gov/contacts/whd/america2.htm.  

II.  Requirements Under The Consolidated  Appropriations Act, 2014 (P.L. 113-76) For 
Subrecipients That Are Not Governmental Entities:

The following terms and conditions specify how recipients will assist EPA in meeting its DB 
responsibilities when DB applies to EPA awards of financial assistance under the FY2013 
Continuing Resolution with respect to subrecipients that are not governmental entities.  If a 
subrecipient has questions regarding when DB applies, obtaining the correct DB wage 
determinations, DB provisions, or compliance monitoring, it may contact the State recipient 
for guidance.  If a State recipient needs guidance, the recipient may contact Anthony Tao 
of the USEPA Region 2 Contracts Management Branch, at 212-637-3372 or at the 
following email address: tao.anthony@epa.gov for guidance.  The recipient or 
subrecipient may also obtain additional guidance from DOL’s web site at 
http://www.dol.gov/whd/

Under these terms and conditions, the subrecipient must submit its proposed DB 
wage determinations to the State recipient for approval prior to including the wage 
determination in any solicitation, contract task orders, work assignments, or similar 
instruments to existing contractors.

1.  Applicability of the Davis- Bacon (DB) prevailing wage requirements. 

Under the FY 2014 Consolidated Appropriations Act, DB prevailing wage requirements 
apply to the construction, alteration, and repair of treatment works carried out in whole or in 
part with assistance made available by a State water pollution control revolving fund and to 
any construction project carried out in whole or in part by assistance made available by a 
drinking water treatment revolving loan fund.   If a subrecipient encounters a unique 
situation at a site that presents uncertainties regarding DB applicability, the subrecipient 
must discuss the situation with the recipient State before authorizing work on that site.  

2.  Obtaining Wage Determinations. 

(a)  Subrecipients must obtain proposed wage determinations for specific localities at  
www.wdol.gov.  After the Subrecipient obtains its proposed wage determination, it must 
submit the wage determination to Timothy Burns, P.E., Director, Engineering and 
Program Management, New York State Environmental Facilities Corporation, at 
518-402-7433 or at the following email address: Burns@nysefc.org for approval prior to 
inserting the wage determination into a solicitation, contract or issuing task orders, work 
assignments or similar instruments to existing contractors (ordering instruments unless 
subsequently directed otherwise by the State recipient Award Official. 

(b)  Subrecipients shall obtain the wage determination for the locality in which a covered  
activity subject to DB will take place prior to issuing requests for bids, proposals, quotes or 
other methods for soliciting contracts (solicitation) for activities subject to DB.  These wage 
determinations shall be incorporated into solicitations and any subsequent contracts .  Prime 
contracts must contain a provision requiring that subcontractors follow the wage 
determination incorporated into the prime contract.  

(i) While the solicitation remains open, the subrecipient shall monitor www.wdol.gov. on 
a weekly basis to ensure that the wage determination contained in the solicitation 
remains current.  The subrecipients shall amend the solicitation if DOL issues a 
modification more than 10 days prior to the closing date (i.e. bid opening) for the 



solicitation.  If DOL modifies or supersedes the applicable wage determination less 
than 10 days prior to the closing date, the subrecipients may request a finding from 
the State recipient that there is not a reasonable time to notify interested contractors 
of the modification of the wage determination.  The State recipient will provide a 
report of its findings to the subrecipient. 

(ii) If the subrecipient does not award the contract within 90 days of the closure of the 
solicitation, any modifications or supersedes DOL makes to the wage determination 
contained in the solicitation shall be effective unless the State recipient, at the 
request of the subrecipient, obtains an extension of the 90 day period from DOL 
pursuant to 29 CFR 1.6(c)(3)(iv).  The subrecipient shall monitor www.wdol.gov on a 
weekly basis if it does not award the contract within 90 days of closure of the 
solicitation to ensure that wage determinations contained in the solicitation remain 
current.  

(c) If the subrecipient carries out activity subject to DB by issuing a task order, work 
assignment or similar instrument to an existing contractor (ordering instrument) rather than 
by publishing a solicitation, the subrecipient shall insert the appropriate DOL wage 
determination from www.wdol.gov into the ordering instrument.  

(c) Subrecipients shall review all subcontracts subject to DB entered into by prime 
contractors to verify that the prime contractor has required its subcontractors to include the 
applicable wage determinations. 

(d)  As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable 
to a subrecipient’s contract after the award of a contract or the issuance of an ordering 
instrument if DOL determines that the subrecipient has failed to incorporate a wage 
determination or has used a wage determination that clearly does not apply to the contract 
or ordering instrument.   If this occurs, the subrecipient shall either terminate the contract or 
ordering instrument and issue a revised solicitation or ordering instrument or incorporate 
DOL’s wage determination retroactive to the beginning of the contract or ordering instrument 
by change order.  The subrecipient’s contractor must be compensated for any increases in 
wages resulting from the use of DOL’s revised wage determination.    

3.  Contract and Subcontract provisions.

(a)  The Recipient shall insure that the subrecipient(s) shall insert in full in any contract in 
excess of $2,000 which is entered into for the actual construction, alteration and/or repair, 
including painting and decorating, of a treatment work under the CWSRF or a construction 
project under the DWSRF financed in whole or in part from Federal funds or in accordance 
with guarantees of a Federal agency or financed from funds obtained by pledge of any 
contract of a Federal agency to make a loan, grant or annual contribution (except where a 
different meaning is expressly indicated), and which is subject to the labor standards 
provisions of any of the acts listed in § 5.1 or the FY 2014 Consolidated Appropriations Act, 
the following clauses:

(1) Minimum wages. 

(i) All laborers and mechanics employed or working upon the site of the work, will be paid 
unconditionally and not less often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are permitted by regulations 
issued by the Secretary of Labor under the Copeland Act (29 CFR part 3) ), the full amount 
of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment 
computed at rates not less than those contained in the wage determination of the Secretary 
of Labor which is attached hereto and made a part hereof, regardless of any contractual 
relationship which may be alleged to exist between the contractor and such laborers and 
mechanics. 



Contributions made or costs reasonably anticipated for bona fide fringe benefits under 
section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered 
wages paid to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) 
of this section; also, regular contributions made or costs incurred for more than a weekly 
period (but not less often than quarterly) under plans, funds, or programs which cover the 
particular weekly period, are deemed to be constructively made or incurred during such 
weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and 
fringe benefits on the wage determination for the classification of work actually performed, 
without regard to skill, except as provided in § 5.5(a)(4). Laborers or mechanics performing 
work in more than one classification may be compensated at the rate specified for each 
classification for the time actually worked therein:  Provided, that the employer's payroll 
records accurately set forth the time spent in each classification in which work is performed. 
The wage determination (including any additional classification and wage rates conformed 
under paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall be 
posted at all times by the contractor and its subcontractors at the site of the work in a 
prominent and accessible place where it can be easily seen by the workers. 

Subrecipients may obtain wage determinations from the U.S. Department of Labor’s web 
site, www.dol.gov.  

(ii)(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or 
mechanics, including helpers, which is not listed in the wage determination and which is to 
be employed under the contract shall be classified in conformance with the wage 
determination. The State award official shall approve a request for an additional 
classification and wage rate and fringe benefits therefore only when the following criteria 
have been met: 

(1) The work to be performed by the classification requested is not performed by a 
classification in the wage determination; and 

(2) The classification is utilized in the area by the construction industry; and 

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination. 

(B) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the subrecipient(s) agree on the classification and 
wage rate (including the amount designated for fringe benefits where appropriate), 
documentation of the action taken and the request, including the local wage determination 
shall be sent by the subrecipient(s) to the State award official.  The State award official will 
transmit the report, to the Administrator of the Wage and Hour Division, Employment 
Standards Administration, U.S. Department of Labor, Washington, DC 20210 and to the 
EPA DB Regional Coordinator concurrently. The Administrator, or an authorized 
representative, will approve, modify, or disapprove every additional classification request 
within 30 days of receipt and so advise the State award official or will notify the State award 
official within the 30-day period that additional time is necessary. 

(C) In the event the contractor, the laborers or mechanics to be employed in the 
classification or their representatives, and the and the subrecipient(s) do not agree on the 
proposed classification and wage rate (including the amount designated for fringe benefits, 
where appropriate), the award official shall refer the request, and the local wage 
determination, including the views of all interested parties and the recommendation of the 
State award official, to the Administrator for determination. The request shall be sent to the 
EPA Regional Coordinator concurrently. The Administrator, or an authorized representative, 
will issue a determination within 30 days of receipt of the request and so advise the 
contracting officer or will notify the contracting officer within the 30-day period that additional 



time is necessary. 

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing work in 
the classification under this contract from the first day on which work is performed in the 
classification. 

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor 
shall either pay the benefit as stated in the wage determination or shall pay another bona 
fide fringe benefit or an hourly cash equivalent thereof. 

(iv) If the contractor does not make payments to a trustee or other third person, the 
contractor may consider as part of the wages of any laborer or mechanic the amount of any 
costs reasonably anticipated in providing bona fide fringe benefits under a plan or program, 
Provided, That the Secretary of Labor has found, upon the written request of the contractor, 
that the applicable standards of the Davis-Bacon Act have been met. The Secretary of 
Labor may require the contractor to set aside in a separate account assets for the meeting 
of obligations under the plan or program. 

(2) Withholding.  The subrecipient(s) shall upon written request of the EPA Award Official or 
an authorized representative of the Department of Labor, withhold or cause to be withheld 
from the contractor under this contract or any other Federal contract with the same prime 
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same prime contractor, so much of the accrued 
payments or advances as may be considered necessary to pay laborers and mechanics, 
including apprentices, trainees, and helpers, employed by the contractor or any 
subcontractor the full amount of wages required by the contract. In the event of failure to pay 
any laborer or mechanic, including any apprentice, trainee, or helper, employed or working 
on the site of the work, all or part of the wages required by the contract, the (Agency) may, 
after written notice to the contractor, sponsor, applicant, or owner, take such action as may 
be necessary to cause the suspension of any further payment, advance, or guarantee of 
funds until such violations have ceased. 

(3) Payrolls and basic records. 

(i) Payrolls and basic records relating thereto shall be maintained by the contractor during 
the course of the work and preserved for a period of three years thereafter for all laborers 
and mechanics working at the site of the work. Such records shall contain the name, 
address, and social security number of each such worker, his or her correct classification, 
hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide 
fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the 
Davis-Bacon Act), daily and weekly number of hours worked, deductions made and actual 
wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the 
wages of any laborer or mechanic include the amount of any costs reasonably anticipated in 
providing benefits under a plan or program described in section 1(b)(2)(B) of the 
Davis-Bacon Act, the contractor shall maintain records which show that the commitment to 
provide such benefits is enforceable, that the plan or program is financially responsible, and 
that the plan or program has been communicated in writing to the laborers or mechanics 
affected, and records which show the costs anticipated or the actual cost incurred in 
providing such benefits. Contractors employing apprentices or trainees under approved 
programs shall maintain written evidence of the registration of apprenticeship programs and 
certification of trainee programs, the registration of the apprentices and trainees, and the 
ratios and wage rates prescribed in the applicable programs. 

(ii)(A)   The contractor shall submit weekly, for each week in which any contract work is 
performed, a copy of all payrolls to the subrecipient, that is, the entity that receives the 



sub-grant or loan from the State capitalization grant recipient.  Such documentation shall be 
available on request of the State recipient or EPA. As to each payroll copy received, the 
subrecipient shall provide written confirmation in a form satisfactory to the State indicating 
whether or not the project is in compliance with the requirements of 29 CFR 5.5(a)(1) based 
on the most recent payroll copies for the specified week. The payrolls shall set out 
accurately and completely all of the information required to be maintained under 29 CFR 
5.5(a)(3)(i), except that full social security numbers and home addresses shall not be 
included on the weekly payrolls.  Instead the payrolls shall only need to include an 
individually identifying number for each employee (e.g., the last four digits of the employee's 
social security number). The required weekly payroll information may be submitted in any 
form desired. Optional Form WH-347 is available for this purpose from the Wage and Hour 
Division Web site at http://www.dol.gov/whd/forms/wh347instr.htm or its successor site. The 
prime contractor is responsible for the submission of copies of payrolls by all subcontractors . 
Contractors and subcontractors shall maintain the full social security number and current  
address of each covered worker, and shall provide them upon request to the subrecipient(s) 
for transmission to the State or EPA if requested by EPA, the State, the contractor, or the 
Wage and Hour Division of the Department of Labor for purposes of an investigation or audit 
of compliance with prevailing wage requirements. It is not a violation of this section for a 
prime contractor to require a subcontractor to provide addresses and social security 
numbers to the prime contractor for its own records, without weekly submission to the 
subrecipient(s). 

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by 
the contractor or subcontractor or his or her agent who pays or supervises the payment of 
the persons employed under the contract and shall certify the following: 

(1) That the payroll for the payroll period contains the information required to be provided 
under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being 
maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is 
correct and complete; 

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed 
on the contract during the payroll period has been paid the full weekly wages earned, 
without rebate, either directly or indirectly, and that no deductions have been made either 
directly or indirectly from the full wages earned, other than permissible deductions as set 
forth in Regulations, 29 CFR part 3; 

(3) That each laborer or mechanic has been paid not less than the applicable wage rates 
and fringe benefits or cash equivalents for the classification of work performed, as specified 
in the applicable wage determination incorporated into the contract. 

(C) The weekly submission of a properly executed certification set forth on the reverse side 
of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of 
Compliance” required by paragraph (a)(3)(ii)(B) of this section. 

(D) The falsification of any of the above certifications may subject the contractor or 
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 
of title 31 of the United States Code. 

(iii) The contractor or subcontractor shall make the records required under paragraph 
(a)(3)(i) of this section available for inspection, copying, or transcription by authorized 
representatives of the State, EPA or the Department of Labor, and shall permit such 
representatives to interview employees during working hours on the job. If the contractor or 
subcontractor fails to submit the required records or to make them available, the Federal 
agency or State may, after written notice to the contractor, sponsor, applicant, or owner, 
take such action as may be necessary to cause the suspension of any further payment, 
advance, or guarantee of funds. Furthermore, failure to submit the required records upon 



request or to make such records available may be grounds for debarment action pursuant to 
29 CFR 5.12. 
(4)  Apprentices and trainees

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for 
the work they performed when they are employed pursuant to and individually registered in 
a bona fide apprenticeship program registered with the U.S. Department of Labor, 
Employment and Training Administration, Office of Apprenticeship Training, Employer and 
Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a 
person is employed in his or her first 90 days of probationary employment as an apprentice 
in such an apprenticeship program, who is not individually registered in the program, but 
who has been certified by the Office of Apprenticeship Training, Employer and Labor 
Services or a State Apprenticeship Agency (where appropriate) to be eligible for 
probationary employment as an apprentice. The allowable ratio of apprentices to 
journeymen on the job site in any craft classification shall not be greater than the ratio 
permitted to the contractor as to the entire work force under the registered program. Any 
worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. In addition, any apprentice 
performing work on the job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the wage determination for the work 
actually performed. Where a contractor is performing construction on a project in a locality 
other than that in which its program is registered, the ratios and wage rates (expressed in 
percentages of the journeyman's hourly rate) specified in the contractor's or subcontractor's 
registered program shall be observed. Every apprentice must be paid at not less than the 
rate specified in the registered program for the apprentice's level of progress, expressed as 
a percentage of the journeymen hourly rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with the provisions of the 
apprenticeship program. If the apprenticeship program does not specify fringe benefits, 
apprentices must be paid the full amount of fringe benefits listed on the wage determination 
for the applicable classification. If the Administrator determines that a different practice 
prevails for the applicable apprentice classification, fringes shall be paid in accordance with 
that determination. In the event the Office of Apprenticeship Training, Employer and Labor 
Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval of 
an apprenticeship program, the contractor will no longer be permitted to utilize apprentices 
at less than the applicable predetermined rate for the work performed until an acceptable 
program is approved. 

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at 
less than the predetermined rate for the work performed unless they are employed pursuant 
to and individually registered in a program which has received prior approval, evidenced by 
formal certification by the U.S. Department of Labor, Employment and Training 
Administration. The ratio of trainees to journeymen on the job site shall not be greater than 
permitted under the plan approved by the Employment and Training Administration. Every 
trainee must be paid at not less than the rate specified in the approved program for the 
trainee's level of progress, expressed as a percentage of the journeyman hourly rate 
specified in the applicable wage determination. Trainees shall be paid fringe benefits in 
accordance with the provisions of the trainee program. If the trainee program does not 
mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the 
wage determination unless the Administrator of the Wage and Hour Division determines that 
there is an apprenticeship program associated with the corresponding journeyman wage 
rate on the wage determination which provides for less than full fringe benefits for 
apprentices. Any employee listed on the payroll at a trainee rate who is not registered and 
participating in a training plan approved by the Employment and Training Administration 
shall be paid not less than the applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any trainee performing work on the job 
site in excess of the ratio permitted under the registered program shall be paid not less than 



the applicable wage rate on the wage determination for the work actually performed. In the 
event the Employment and Training Administration withdraws approval of a training 
program, the contractor will no longer be permitted to utilize trainees at less than the 
applicable predetermined rate for the work performed until an acceptable program is 
approved. 

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen 
under this part shall be in conformity with the equal employment opportunity requirements of 
Executive Order 11246, as amended and 29 CFR part 30. 

(5) Compliance with Copeland Act requirements. The contractor shall comply with the 
requirements of 29 CFR part 3, which are incorporated by reference in this contract. 

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the 
clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA 
determines  may by appropriate, and also a clause requiring the subcontractors to include 
these clauses in any lower tier subcontracts. The prime contractor shall be responsible for 
the compliance by any subcontractor or lower tier subcontractor with all the contract clauses 
in 29 CFR 5.5. 

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be 
grounds for termination of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and 
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this contract. 

(9) Disputes concerning labor standards. Disputes arising out of the labor standards 
provisions of this contract shall not be subject to the general disputes clause of this contract . 
Such disputes shall be resolved in accordance with the procedures of the Department of  
Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause 
include disputes between the contractor (or any of its subcontractors) and  Subrecipient(s), 
State, EPA, the U.S. Department of Labor, or the employees or their representatives. 

(10) Certification of eligibility. 

(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor any 
person or firm who has an interest in the contractor's firm is a person or firm ineligible to be 
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1). 

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award 
of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1). 

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 
U.S.C. 1001.

4.  Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The subrecipient shall insert the 
following clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any 
contract in an amount in excess of $100,000 and subject to the overtime provisions of the 
Contract Work Hours and Safety Standards Act. These clauses shall be inserted in addition 
to the clauses required by Item 3, above or 29 CFR 4.6. As used in this paragraph, the 
terms laborers and mechanics include watchmen and guards.



(1) Overtime requirements. No contractor or subcontractor contracting for any part of the 
contract work which may require or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any workweek in which he or she is 
employed on such work to work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less than one and one-half times 
the basic rate of pay for all hours worked in excess of forty hours in such workweek. 

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of 
the clause set forth in paragraph (b)(1) of this section the contractor and any subcontractor 
responsible therefore shall be liable for the unpaid wages. In addition, such contractor and 
subcontractor shall be liable to the United States (in the case of work done under contract 
for the District of Columbia or a territory, to such District or to such territory), for liquidated 
damages. Such liquidated damages shall be computed with respect to each individual 
laborer or mechanic, including watchmen and guards, employed in violation of the clause 
set forth in paragraph (b)(1) of this section, in the sum of $10 for each calendar day on 
which such individual was required or permitted to work in excess of the standard workweek 
of forty hours without payment of the overtime wages required by the clause set forth in 
paragraph (b)(1) of this section. 

(3) Withholding for unpaid wages and liquidated damages. The subrecipient shall upon the 
request of the EPA Award Official or an authorized representative of the Department of 
Labor, withhold or cause to be withheld, from any moneys payable on account of work 
performed by the contractor or subcontractor under any such contract or any other Federal 
contract with the same prime contractor, or any other federally-assisted contract subject to 
the Contract Work Hours and Safety Standards Act, which is held by the same prime 
contractor, such sums as may be determined to be necessary to satisfy any liabilities of 
such contractor or subcontractor for unpaid wages and liquidated damages as provided in 
the clause set forth in paragraph (a)(2) of this section. 

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the 
clauses set forth in paragraph (b)(1) through (4) of this section and also a clause requiring 
the subcontractors to include these clauses in any lower tier subcontracts. The prime 
contractor shall be responsible for compliance by any subcontractor or lower tier 
subcontractor with the clauses set forth in paragraphs (b)(1) through (4) of this section. 

(c) In addition to the clauses contained in Item 3, above, in any contract subject only to the 
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in  
29 CFR 5.1, the Subrecipient shall insert a clause requiring that the contractor or 
subcontractor shall maintain payrolls and basic payroll records during the course of the work 
and shall preserve them for a period of three years from the completion of the contract for all  
laborers and mechanics, including guards and watchmen, working on the contract. Such 
records shall contain the name and address of each such employee, social security number, 
correct classifications, hourly rates of wages paid, daily and weekly number of hours 
worked, deductions made, and actual wages paid. Further, the Subrecipient shall insert in 
any such contract a clause providing that the records to be maintained under this paragraph 
shall be made available by the contractor or subcontractor for inspection, copying, or 
transcription by authorized representatives of the (write the name of agency) and the 
Department of Labor, and the contractor or subcontractor will permit such representatives to 
interview employees during working hours on the job.

5.  Compliance Verification  

(a). The subrecipient shall periodically interview a sufficient number of employees entitled to 
DB prevailing wages (covered employees) to verify that contractors or subcontractors are 
paying the appropriate wage rates.  As provided in 29 CFR 5.6(a)(6), all interviews must be 
conducted in confidence. The subrecipient must use Standard Form 1445 (SF 1445) or 



equivalent documentation to memorialize the interviews.  Copies of the SF 1445 are 
available from EPA on request.  

(b) The subrecipient shall establish and follow an interview schedule based on its 
assessment of the risks of noncompliance with DB posed by contractors or subcontractors 
and the duration of the contract or subcontract. Subrecipients must conduct more frequent 
interviews if the initial interviews or other information indicated that there is a risk that the 
contractor or subcontractor is not complying with DB. Subrecipients shall immediately 
conduct interviews in response to an alleged violation of the prevailing wage requirements. 
All interviews shall be conducted in confidence."

(c).  The subrecipient shall periodically conduct spot checks of a representative sample of  
weekly payroll data to verify that contractors or subcontractors are paying the appropriate 
wage rates. The subrecipient shall establish and follow a spot check schedule based on its  
assessment of the risks of noncompliance with DB posed by contractors or subcontractors 
and the duration of the contract or subcontract.  At a minimum, if practicable the 
subrecipient should spot check payroll data within two weeks of each contractor or  
subcontractor’s submission of its initial payroll data and two weeks prior to the completion 
date the contract or subcontract. Subrecipients must conduct more frequent spot checks if 
the initial spot check or other information indicates that there is a risk that the contractor or  
subcontractor is not complying with DB . In addition, during the examinations the 
subrecipient shall verify evidence of fringe benefit plans and payments there under by 
contractors and subcontractors who claim credit for fringe benefit contributions. 

(d).   The subrecipient  shall periodically review contractors and subcontractors use of  
apprentices and trainees to verify registration and certification with respect to apprenticeship  
and training programs approved by either the U.S Department of Labor or a state, as 
appropriate, and that contractors and subcontractors are not using disproportionate 
numbers of, laborers, trainees and apprentices.  These reviews shall be conducted in 
accordance with the schedules for spot checks and interviews described in Item 5(b) and (c) 
above.

(e)   Subrecipients must immediately report potential violations of the DB prevailing wage 
requirements to the EPA DB contact listed above and to the appropriate DOL Wage and 
Hour District Office listed at http://www.dol.gov/whd/america2.htm.  

SANDY SUPPLEMENTAL SPECIFIC ADDITIONAL REQUIRED GRANT CONDITIONS (PER 
MAY 1, 2013 EPA MEMORANDUM, AWARD OF CAPITALIZATION GRANTS WITH FUNDS 
APPROPRIATED BY P.L. 113-2, THE  “DISASTER RELIEF APPROPRIATION ACT, 2013 ”)

M. DEADLINE FOR EXPENDITURES

The NYSDEC agrees to incur all costs within the seven-year budget and project period.  
This is in accordance with waivers granted by the federal Office of Management and Budget 
that extended the original two-year deadline under the Disaster Relief Appropriation’s Act to 
a maximum of seven years.  No extensions will be authorized, and the recipient agrees to 
return to the Agency any funds not expended within this period of time.  

N. ADDITIONAL SUBSIDIZATION

The NYSDEC agrees to use not less than 20% ($56,629,629) nor more than 30% 
($84,944,444) of the funds provided by this grant to provide additional subsidization in the 
form of principal forgiveness, negative interest rate loans, or grants in accordance with P.L. 
113-2.



O. TRANSFER OF FUNDS

The NYSDEC agrees to manage and expend all funds transferred between the CWSRF and 
the DWSRF included in this IUP or any amendments thereto consistent with the 
requirements of P.L. 113-2.

P. ELIGIBLE ENTITIES/SUB-RECIPIENTS

1. The NYSDEC agrees to enter into sub-recipient agreements only with entities that are 
eligible to receive funds under P.L. 113-2.  Eligible entities are wastewater treatment 
works and facilities impacted by Hurricane Sandy.

2. The NYSDEC agrees that all funds, less the amount (capped at 4% of the grant award) 
used for administrative purposes, shall be used only for projects that are eligible to be 
funded under P.L. 113-2.  Eligible projects are those whose purpose is to reduce flood 
damage risk and vulnerability or to enhance resiliency to rapid hydrologic change or a 
natural disaster at treatment works as defined by section 212 of the Federal Water 
Pollution Control Act and for other eligible tasks at such facilities necessary to further  
such purposes.

Q. USE OF FEMA FLOOD HAZARD DATA

Grantees shall use the best available flood hazard data identified by the Federal Emergency 
Management Agency, where applicable, to guide decision-making.  Executive Order 11988 
on floodplain management requires that federal agencies use the best available flood data 
to determine the location of projects and activities.  In addition, best available flood risk data 
should be used to determine the elevation and reconstruction requirements.  If the project or 
activity is located in a floodplain, it must should be designed using the best available data 
plus one foot as the baseline standard for elevation, if elevation is possible.  If higher 
elevations are required by State or locally adopted code or standards, those higher 
standards would apply.  With prior EPA approval , instead of elevating non-residential 
structures, grantees may, where appropriate, design and construct the project such that 
below the flood level, using the best available flood data, the structural components have 
the capability of resisting hydrostatic and hydrodynamic loads and effects of buoyancy or 
higher standards required by State and local codes.  What is considered best available data 
depends on the flood hazard data adopted by the community or draft or preliminary flood 
hazard data that may be identified when the base flood elevation has increased.  Improved 
flood hazard data ensures a stronger recovery. This term and condition shall apply 
whenever practicable and appropriate for reducing the risk of flood damage. Projects and 
activities to which this term and condition may not apply include but are not limited to 
subterranean sewer lines and drains, water permeable structures, and site assessment or 
remediation of underground storage tank releases.

R. Civil Rights Obligations

1. GENERAL   

This term and condition incorporates by reference the signed assurance provided by the 
NYSDEC’s authorized representative on: 1) EPA Form 4700-4, “Preaward Compliance 
Review Report for All Applicants and Recipients Requesting EPA Financial Assistance”; 
and 2)  Standard Form 424B or Standard Form 424D, as applicable.  These assurances 
and this term and condition obligate the recipient to comply fully with applicable civil  
rights statutes and implementing EPA regulations. 

2. STATUTORY REQUIREMENTS



In carrying out this agreement, the NYSDEC must comply with: 

· Title VI of the Civil Rights Act of 1964, which prohibits discrimination based on race, 
color, and national origin, including limited English proficiency (LEP), by entities 
receiving Federal financial assistance;  

· Section 504 of the Rehabilitation Act of 1973, which prohibits discrimination against 
persons with disabilities by entities receiving Federal financial assistance; and

· The Age Discrimination Act of 1975, which prohibits age discrimination by entities 
receiving Federal financial assistance.

If the NYSDEC is conducting an education program under this agreement, it must also 
comply with:

· Title IX of the Education Amendments of 1972, which prohibits discrimination on 
the basis of sex in education programs and activities operated by entities 
receiving Federal financial assistance.

If this agreement is funded with financial assistance under the Clean Water Act (CWA), 
the NYSDEC must also comply with:

· Section 13 of the Federal Water Pollution Control Act Amendments of 1972, 
which prohibits discrimination on the basis of sex in CWA-funded programs or 
activities.

3. REGULATORY REQUIREMENTS

The NYSDEC agrees to comply with all applicable EPA civil rights regulations, 
including: 

· For Title IX obligations, 40 C.F.R. Part 5; and 

· For Title VI, Section 504, Age Discrimination Act, and Section 13 obligations, 40 
C.F.R. Part 7.

· As noted on the EPA Form 4700-4 signed by the recipient’s authorized 
representative, these regulations establish specific requirements including 
maintaining compliance information, establishing grievance procedures, 
designating a Civil Rights Coordinator, and providing notices of 
non-discrimination.

4. TITLE VI – LEP, Public Participation and Affirmative Compliance Obligation 

· As a recipient of EPA financial assistance, NYSDEC is required by Title VI of the 
Civil Rights Act to provide meaningful access to LEP individuals. In implementing 
that requirement, the NYSDEC agrees to use as a guide the Office of Civil Rights 
(OCR) document entitled "Guidance to Environmental Protection Agency 
Financial Assistance Recipients Regarding Title VI Prohibition Against National  
Origin Discrimination Affecting Limited English Proficient Persons." The 
guidance can be found at 
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2004_register&doci
d=fr25jn04-79.pd  

· If the NYSDEC is administering permitting programs under this agreement, the 
NYSDEC agrees to use as a guide OCR’s Title VI Public Involvement Guidance 
for EPA Assistance Recipients Administering Environmental Permitting 
Programs. The Guidance can be found at  



http://edocket.access.gpo.gov/2006/pdf/06-2691.pdf.

· In signing this assistance agreement, the NYSDEC acknowledges it has an 
affirmative obligation to implement effective Title VI compliance programs and 
ensure that its actions do not involve discriminatory treatment and do not have 
discriminatory effects even when facially neutral.  The NYSDEC must be 
prepared to demonstrate to EPA that such compliance programs exist and are 
being implemented or to otherwise demonstrate how it is meeting its Title VI 
obligations.


